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A: INTRODUCTION  
1) The English courts have embraced competition law actions. It has been established since at least 1984 that an action can be brought in the English courts based on Articles 81 and 82 EC, giving rise to an award of compensatory damages and/or an injunction to prevent the continuation of anti-competitive conduct: see the judgment of the House of Lords in Garden Cottage Goods Ltd v Milk Marketing Board.
 

2) There are two principal jurisdictions in England for private law competition claims:

a) the High Court, which has jurisdiction to hear both “original actions” (where no infringement has yet been found) and follow on actions (claims for damages based on a regulatory decision establishing the infringement); and

b) the Competition Appeal Tribunal, which only has jurisdiction to hear follow on actions.

3) In recent years, there has been a large number of “follow on actions” in England both in the High Court and the Tribunal. However, in spite of these numerous attempts, no follow on action has yet proceeded to final judgment resulting in an award of damages. Admittedly, this is because most cases settle before final trial. 

4) The reason why England has proved to be a relatively popular jurisdiction is probably largely because of its liberal disclosure rules. Where a damages action is brought some years after the end of a cartel, which may itself have lasted for many years, claimants may not have retained all relevant documents. Under the English system, they will be able to obtain extensive disclosure from the defendants.

5) The downside for claimants to bringing a claim in England is that, given the relatively cumbersome and expensive English procedures (particularly in the High Court), there is considerable scope for defendants to complicate and slow matters down by raising interim issues.
B: JURISDICTION
(a) Introduction
6) Where a defendant is domiciled in a Member State, jurisdiction will be governed by Council Regulation 44/2001 (“the Brussels Regulation”).

(b) Defendant’s domicile
7) The principle rule under Article 2(1) of the Brussels Regulation is that a defendant may be sued in its country of domicile. 

(c) Article 6(1): co-defendants
8) Where one possible defendant is domiciled in England, this opens up the possibility of relying on Article 6(1) of the Brussels Regulation, which provides:

“A person domiciled in a Member State may also be sued…where he is one of a number of defendants, in the courts for the place where any one of them is domiciled, provided the claims are so closely connected that it is expedient to hear and determine them together to avoid the risk of irreconcilable judgments resulting from separate proceedings;…”.

9) Article 6(1) is significant for claimants because it enables a number of defendants from different Member States to be sued in one action in England. It can therefore be relied on to sue a number of cartelists in England provided that one of them (the “pivot” or “anchor” defendant) is domiciled there.

10) The English courts adopted a broad approach to Article 6(1) in competition claims in the case of Provimi Ltd v Aventis & Ors.
 This case involved follow-on damages claims arising from the Commission’s Decision on the world wide vitamins cartel. One of the claimants was Trouw Nutrition Deutschland GmbH (“Trouw Germany”). It brought a claim against Roche Products Ltd (English), Roche Vitamine Europa AG (Swiss), F.Hoffmann-La Roche AG (Swiss) and Roche Vitamine GmbH (Germany) (see Annex). F. Hoffmann-La Roche had been one of the addressees of the Commission’s infringement decision. The other companies, which were subsidiaries within the Roche group, were not addressees.

11) Trouw Germany had not purchased vitamins from the English subsidiary, Roche Products Ltd. Furthermore, Trouw Germany did not allege that Roche Products Ltd had express, implied or imputed knowledge of the cartels entered into by its parent. However, the Court held:

“It seems to me to be arguable that where two corporate entities are part of an “undertaking” (call it “Undertaking A”) and one of those entities has entered into an infringing agreement with other, independent, “undertakings”, then if another corporate entity which is part of Undertaking A then implements that infringing agreement, it is also infringing Article 81.”
12) The Court held that Trouw Germany had an arguable claim against Roche Products Ltd that it had “implemented” the cartel by selling vitamins at the cartel prices, even if Roche Products Ltd did not itself have knowledge of the cartel.

13) Provimi is a very liberal decision in terms of jurisdiction. It enables proceedings to be brought in England against a number of defendants on the basis of an English “pivot” defendant which is merely a subsidiary of the actual cartelist, which did not play a direct role in the cartel, and which had no knowledge of the cartel, but which sold the cartel products at cartel prices.

14) This analysis was recently confirmed in a judgment arising out of the rubber cartel; Cooper Tire & Rubber Company & Ors v Shell Chemical UK Ltd & Ors.

(d) Article 5(3): place where the harmful event occurred
15) An alternative basis of jurisdiction is Article 5(3), which provides:

“A person domiciled in a Member State may, in another Member State, be sued…in matters relating to tort, delict or quasi-delict, in the courts for the place where the harmful event occurred or may occur;…”.
16) The words “the place where the harmful event occurred” in Article 5(3) have been interpreted by the ECJ so as to give a claimant “an option to commence proceedings either at the place where the damage occurred or the place of the event giving rise to it”.
 
17) Both these options were given a restrictive interpretation by the High Court in a case concerning Article 82 EC, SanDisk Corporation v Philips Electronics N & ors
, in which the Court held:

“…I must be satisfied that either the event setting the tort in motion was in England and Wales or, alternatively, that the claimant must show that it is the immediate victim of that abuse suffering direct harm in England and Wales.” 

18) If this approach to the event giving rise to the damage were applied to Article 81 EC, the fact that any or even the majority of cartel meetings took place in England would not be sufficient to found jurisdiction there unless those meetings “set the tort in motion”. 

19) However, this analysis was doubted in the Cooper Tyre judgment,
 in which the Judge suggested that, in the context of a Europe-wide cartel orchestrated at meetings in several countries, it was not realistic to found jurisdiction on the basis of the place where the first meeting took place. In truth, the harmful events occurred in several countries and therefore the claimants could only rely on the place where the damage occurred limb of Article 5(3).

20) Under the SanDisk approach, on this limb, a parent company could not rely on Article 5(3) on the basis of losses suffered as a result of purchases made by a subsidiary in England. The subsidiary, not the parent, would be the “immediate victim.”

21) Where a claimant relies on the place of the event giving rise to the infringement of competition law in order to found jurisdiction, it can bring proceedings for all the harm caused by that infringement. In contrast, where a claimant relies on the place where the damage occurred to found jurisdiction in England, the English court only has jurisdiction in respect of harm suffered in England and Wales.

(e) Article 23 
22) It is highly unlikely that it will be possible to rely on an exclusive jurisdiction clause under Article 23(1) of the Brussels Regulation, unless the clause in question expressly covers claims relating to anti-competitive conduct.

23) In Provimi,
 the Commercial Court considered various forms of jurisdiction clauses in contracts governed by French, German and Swiss law. Not surprisingly, under each of those legal systems, restrictive approaches were adopted as to whether cartel claims would be covered. By way of example, the Court held that the following clause was not sufficient to cover cartel damages claims:

“(a) This contract shall be deemed to be made in Switzerland and governed in all respects by Swiss law;

(b) Any controversies which can not be settled amicably between the parties shall be brought before the competent courts of Arlesheim/Switzerland.” (Emphasis added.)
(f) Italian torpedo  

24) In some cases, a potential defendant seeks to dictate where it will be sued by commencing proceedings for a declaration of non-liability in the State of its choice. This is sometimes referred to as the “Italian torpedo”. For an example of this, see Cooper Tyre.

C: APPLICABLE LAW
25) Having established that a particular court has jurisdiction under the Brussels Regulation to hear a claim, issues may then arise as to which law it is to apply. 

26) Competition law claims are generally considered to be based on tort and, for acts which occurred after 11 January 2009, the applicable law of the tort will be determined by Article 6(3) of Regulation 864/2007/EC on the law applicable to non-contractual obligations (Rome II).
 This provides:

“(a) The law applicable to a non-contractual obligation arising out of a restriction of competition shall be the law of the country where the market is, or is likely to be, affected.

(b) When the market is, or is likely to be, affected in more than one country, the person seeking compensation for damage who sues in the court of the domicile of the defendant, may instead choose to base his or her claim on the law of the court seised, provided that the market in that Member State is amongst those directly and substantially affected by the restriction of competition out of which the non-contractual obligation on which the claim is based arises; where the claimant sues, in accordance with the applicable rules on jurisdiction, more than one defendant in that court, he or she can only choose to base his or her claim on the law of that court if the restriction of competition on which the claim against each of these defendants relies directly and substantially affects also the market in the Member State of that court.”

27) However, claims relating to anti-competitive acts which occurred before 11 January 2009 will continue to be subject to English applicable law rules.
 The manner in which these rules are to be applied in relation to a multi-national cartel which operated over a number of years has been raised in a number of pending English cases but has not yet arisen for determination. It is possible that, in a case relating to a world-wide cartel with multiple claimants and defendants, the court may be required to apply a number of different applicable laws.

D: DAMAGES
(a) Compensatory damages
28) The principal monetary remedy for infringements of competition law is compensatory damages. In cartel claims, the basis of the compensatory claim is the overcharge, i.e. the amount by which the cartel price of vitamins exceeded the price that would have been charged had the cartel not existed (the “but for price”). It has not yet been definitely determined whether any claim for damages will be diminished by the extent to which any claimant has “passed on” the overcharge to its own consumers, but it appears likely that this will be the case.

(b) Exemplary damages
29) The case of Devenish & Ors v Sanofi-Aventis SA & Ors,
 considered the availability of a number of other remedies including exemplary damages. This case again concerned the vitamins cartel.
30) Exemplary damages are penal in nature. Two of the defendants, Roche and BASF, had already been fined substantial sums by the Commission. The High Court found that the fundamental Community law principle of non bis in idem precluded them from being punished again for the same wrong and therefore exemplary damages could not be awarded.
31) This applied even in respect of Aventis, which had received 100% leniency from the EC Commission. The judge at first instance held that the claimants were not entitled to claim exemplary damages from Aventis for the following reasons:

 “[The claimants] also argued that in the case of the Aventis companies the fines had been commuted to zero as a result of the application of the Leniency Notice. Thus [they] said that these companies, at least, had not been sanctioned for the unlawful conduct at all. I do not accept this submission. The Commission decided in principle that fines should be imposed on the Aventis companies. It is true that by the application of the Leniency Notice, those fines were commuted to zero as a result of Aventis’ conduct as whistleblower; but the starting point for the application of the Leniency Notice was the finding of unlawful conduct coupled with the imposition, in principle, of a fine. The application of the Leniency Notice serves the important policy aim that it is of even more importance to encourage whistleblowers than to punish participants in a cartel. In my judgment the national court should not undermine that policy by an award of exemplary damages against a person who has had his fine commuted as a result of the application of the Leniency Notice. If [the claimants’] submission were correct, then a more guilty wrongdoer would escape liability for exemplary damages, while a less guilty wrongdoer, whose fines had been commuted would not. This seems to me to be wrong in principle.”
32) This judgment does not rule out the possibility of an award of exemplary damages where no administrative punishment has yet been imposed on parties who have breached competition law.
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� [1984] 1 AC 130.


� Pursuant to s.47A of the Competition Act 1998.


� There is also a possibility for pre-action disclosure: see Trouw UK Ltd v Mitsui & co (UK) plc [2006] EWHC 863 (Comm), [2007] UKCLR 921 (in which the particular application was dismissed).


� [2003] EWHC 961 (Comm), [2003] UKCLR 493, [2003] EuLR 517.


� Para 31.


� See paras 18(3) and 25-42.


� [2009] EWHC 2609 (Comm) paras 33-64.


� Case 21/76 Bier v Mines de Potasse d’Alsace [1976] ECR 1735 para 19.


� [2007] EWHC 332 (Ch), [2007] UKCLR 1539 paras 20-25.


� Above, para 65.


� Case C-220/88 Dumez France [1990] ECR I-49 paras 13-14, 20 and 22.


� Case C-68/93 Shevill [1995] ECR I-415 paras 24-25 and paras 29-32; Sandisk, above, paras 22 and 25; Cooper Tyre, above, para 65.


� Above.


� Above.


� OJ 2007 L 199, p.40. See also recital 22 in the preamble.


� In respect of acts which occurred on or after 1 May 1996, the choice of law rules for tort are contained in Part III of the Private International (Miscellaneous Provisions) Act 1995. Acts prior to that date are subject to the double-actionability rule in Boys v Chaplin [1971] AC 356.


� See Emerald Supplies Ltd v British Airways [2009] EWHC 741 (Ch) paras 36-37.


� [2008] 2 WLR 637 (Chancery Division) and [2009] 3 WLR 198 (Court of Appeal). The first instance finding in respect of exemplary damages did not form part of the appeal to the Court of Appeal.


� Para 51. This aspect of the case was not appealed to the Court of Appeal; [2008] EWCA Civ 1086.
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